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 1.  TIME:  9:00   CASE#: MSC16-01077 
CASE NAME: ROBB VS. HILL 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY FREDERICK J. HILL JR., et al. 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Continued by the Court to September 26, 2018 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-02087 
CASE NAME: RIVERA VS. JULES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NAPOLEON RIVERA 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Case settled.  

  

 3.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION TO STRIKE 
FILED BY PARK SUMMIT ESTATES HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email  and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

Defendant Richard Peralta’s motion to strike is granted.  Defendant Park Summit 
Estates Homeowners Association’s motion to strike is granted as to paragraphs 33, 63, 64, 82, 
83, 95, 96 and the paragraphs in the prayer identified in defendant Peralta’s notice of motion.  
Leave to amend is granted.  Any amended complaint shall be filed and served on or before 
September 26, 2018. 

mailto:dept9@contracosta.courts.ca.gov
mailto:dept9@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

  DEPARTMENT:   09 
HEARING DATE:   09/12/18 

 
 

- 2 - 

 
If plaintiffs amend the complaint and defendants file another motion to strike, defendant 

Homeowner’s Association shall comply with CRC 3.1322 (a) and quote in full what language it 
requests to be stricken, except where the entire paragraph relates to punitive damages.  Here, 
the following paragraphs do not relate to punitive damages at all or do not relate to them solely:  
12, 26, 54, 69, 70, 71, and 94.  Said defendant shall also comply with CRC 3.1322 (a) as to the 
language to be stricken from the prayer, quoting specific language, or specifying precise 
paragraphs or page and line numbers.  (See the specification in defendant Peralta’s notice 
of motion.)   

 
Background 
 
Plaintiffs sue an uphill owner, defendant Peralta, and a homeowner’s association, over 

repeated flooding of plaintiffs’ property after defendant Peralta filled in a storm drain detention 
basin.  Plaintiffs filed a First Amended Complaint containing causes of action for unreasonable 
use of water, breach of covenants running with the land, negligence, trespass, and nuisance.  
The FAC includes a request for punitive damages.  Defendants now move to strike the punitive 
damages allegations.   

 
Analysis 
 
In an action for the breach of an obligation not arising from contract, punitive damages 

may be recovered where the defendant has been guilty of “oppression, fraud, or malice.”  
(CC § 3294.)  “Malice” means conduct “which is intended by the defendant to cause injury to the 
plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.  “Oppression” means “despicable conduct that 
subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights.”  
(CC § 3294 (c)(1), (2) (emphasis added).)  Thus, punitive damages are available for more than 
just intentional conduct.  They are also available for conduct not intended to cause injury but 
carried on with a willful and conscious disregard of another person’s rights or safety.  (See 
College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725; Taylor v. Superior Court 
(1979) 24 Cal.3d 890, 896.)    

 
To justify an award of punitive damages based on willful and conscious disregard, the 

plaintiff must establish that the defendant was “aware of the probable dangerous consequences 
of his conduct, and that he wilfully and deliberately failed to avoid those consequences.”  
(Taylor, supra (emphasis added.))   

 
Furthermore, since the amendment of Civil Code section 3294 in 1987, there has been 

an additional requirement for the recovery of punitive damages in the absence of actual intent to 
injure – that the conduct be despicable.  (College Hospital, supra.)   “Despicable” is a “powerful 
term” that refers to circumstances that are base, vile, or contemptible.  (Ibid.)   

 
A party requesting punitive damages must do more than plead that the defendant acted 

with malice or oppression.  He must plead facts to support that conclusion.  (See Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1041-1042.)   On the other hand, allegations that a 
defendant acted with malice or oppression should not be stricken if they are supported by 
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detailed factual allegations.  (See Perkins v. Sup. Ct. (1981) 117 Cal.App.3d 1, 6-7.) 
 
Here, the allegations offered in support of the punitive damages claim against defendant 

Peralta are that on or before June 11, 2014, he deposited dirt into the storm water detention 
basin located on his property (but constructed for the benefit of downhill property owners) and 
altered and damaged it.  He committed further alterations and damage between June 11 and 
July 8, 2014.  As a result, the storm water detention facility was no longer able to operate as 
designed.  (FAC, ¶ 9.)  Peralta never sought City approval for the alterations he made.  (¶ 10.)  
The alterations were in violation of a City Ordinance; the Conditions, Covenants, and 
Restrictions (“CCRs”) applicable to Peralta’s property; and Peralta’s deed.  (¶ 30, 39, 40, 79.) 

 
Further, on multiple occasions during the fall of 2014, plaintiffs saw Peralta sitting in his 

car, on or near their Property.  On at least one of those occasions, when asked what he was 
doing, Peralta said he was just making sure the run-off was working fine.  Peralta was aware 
that his damages and alterations to the storm drain detention basin and storm drain detention 
facility had changed the flow of run-off water downhill, endangering downhill properties, 
including plaintiffs’.  (¶ 13.)  

 
On December 3 and 11, 2014, excessive storm water drained out of the storm water 

drain facility to plaintiffs’ Property, causing significant damages.  (¶ 14, 15, 16.) 
 
On or about December 10, 2014, Peralta obtained a building permit from the City, 

requiring him to restore the storm water detention basin and detention facility to their original 
condition.  Peralta did not hire a soils engineer before performing this work, and he hired 
unlicensed contractors to do it.  (¶ 21.)   

 
Another flood occurred in January 2017.  A driveway on plaintiffs’ property has also 

suffered flooding dozens of times since December 2014.  (¶ 22.)   
 

Every time that Peralta modified and damaged the storm water basin and storm drain 
facility, he acted despicably, with a willful and knowing disregard for the rights and safety of 
plaintiffs.  (¶ 31, 34.) 

 
These allegations are insufficient to state a claim for punitive damages against 

defendant Peralta.  While plaintiffs allege that Peralta “was aware that his damages and 
alterations in the storm water detention basin and storm water detention facility . . . had changed 
the flow of run-off water downhill, endangering downhill properties,” they do not allege that 
Peralta knew he was not supposed to alter the storm water detention basin or facility.  The FAC 
does not allege that Peralta knew of the City’s Ordinance or of the key provision of the CCRs.  
The FAC also does not allege why Peralta deposited dirt into the storm water detention basin 
(¶ 9.)  Did he do so to harm plaintiffs?  To serve his interests, but with a willful and conscious 
disregard of the rights or safety of the downhill owners?  Or to serve his own interests but with 
sufficient regard to the rights or safety of the downhill owners?  Only the first two states of mind 
will support a claim for punitive damages. 

 
Plaintiffs also argue that Peralta’s observations of the Property to make sure the run-off 

was working fine is circumstantial evidence of despicable and oppressive or malicious conduct.  
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However, in isolation, the court finds this fact to be equivocal.  It indicates knowledge of a risk of 
run-off.  But rather than demonstrating callous behavior, it also indicates concern – an attempt 
to investigate whether the risk would become an actuality – and thus weakens the inference of 
despicable conduct.  (See Lackner v. North (2006) 135 Cal.App.4th 1188, 1212 (“[P]unitive 
damage awards have been reversed where the . . . defendant took action to protect or minimize 
the injury to the plaintiff.”)) 
 

On page 14 of their Opposition, plaintiffs provide a list of additional facts they could 
allege (including that Peralta originally hired a contractor to restore the structures to their original 
condition, but that this contractor refused to perform the work, so Peralta hired unlicensed 
workers with fewer scruples.)  These facts are not contained in the current pleading.  The court 
may not consider them until and unless they are. 

 
Plaintiffs also submit the evidence attached to the Fox Declaration filed 8/29/18.  

However, the court may not consider evidence on a motion to strike, only matters alleged in the 
complaint or judicially noticed. 

 
The allegations in support of the punitive damages claim against defendant Park Summit 

Estates Homeowners Association (the “HOA”) are that it has authority over the subdivision 
where the Peralta Property is located.  (See ¶ 3, 4.)   

 
On April 3, 1991, as an approval condition, the City of El Cerrito specifically required the 

HOA to ensure maintenance of any drainage facilities located in the Subdivision and that the 
Peralta Property be deed restricted to prohibit any modification of the storm drain detention 
facility without City approval.  (¶ 5.) 

 
Subsequently, the HOA sent the CCRs that:  (1) set forth an exclusive easement for the 

storm water drainage system; (2) require the HOA to maintain the drainage facilities; (3) forbid 
the owners of the Peralta lot from interfering with the detention basin; and (4) require any 
modification to the storm water detention basin to be approved by the City.  (¶ 6.)   

 
The HOA never built drainage facilities that complied with the City’s requirements.  (¶ 8.)   

 
The HOA and its members knew or should have known of Peralta’s alterations, 

because the alterations were located in an area of the Subdivision where members’ vehicles 
had to pass.  (¶ 9.)   

  
The HOA abandoned, neglected, and failed to maintain the storm drain detention facility 

and consented or permitted defendant Peralta to damage and alter the storm drain detention 
facility.  (¶ 12.)   
 

Every time that the HOA failed to build drainage facilities in compliance with the City’s 
requirements, and every time it abandoned, neglected, and failed to maintain those drainage 
facilities, the HOA acted despicably.  (¶ 33, 34.)   

 
These allegations are insufficient to state a claim for punitive damages against the HOA.  

While the FAC alleges that the HOA “never built drainage facilities which complied with the 
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[City’s] . . . requirements,” (¶ 8) it fails to allege why the HOA did this or that it did this with an 
intent to injure or with a willful and conscious disregard of the rights or safety of downhill 
property owners.  It alleges that the HOA knew or should have known about the alterations 
made by Peralta.  (¶ 9.)  However, the “should have known” language indicates nothing more 
than negligence.  (See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 167.)  The FAC 
alleges the HOA “abandoned, neglected, and failed to maintain the storm drain detention facility.  
(See ¶ 12.)  However, this allegation is also just pleaded in the language of negligence and fails 
to plead facts showing the requisite state of mind.  Significantly, the FAC fails to allege the HOA 
actually (rather than constructively) knew what Peralta had done and that his alterations were 
probably going to damage the property of downhill owners or that its own direct action and 
inaction would probably do so. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION TO STRIKE 
FILED BY RICHARD PERALTA 
* TENTATIVE RULING: * 
 
See line 3. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-02477 
CASE NAME: LIZANO VS. SINGH 
HEARING ON MOTION FOR AN ORDER REGARDING OUTDOOR LIGHTS 
FILED BY CHANDAN DHINGRA, CHARANJIT SINGH 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted. 
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 6.  TIME:  9:00   CASE#: MSC17-01552 
CASE NAME: NICOLAS VS. RIVERA 
HEARING ON MOTION TO SET ASIDE ORDER GRANTING ATTORNEY'S FEES 
FILED BY JOSEPH A. NICOLAS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Plaintiff’s motion to Set Aside Order Granting Attorney’s fees is denied.  The attorney’s fee 
order was granted by the Court relating to a series of motions and sanctions thereon.  Plaintiff’s 
own actions resulted in the imposition of attorney’s fees in the first instance, and he has failed to 
demonstrate facts which would entitle him to relief pursuant to CCP 473(b) or any other 
statutory or case law. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00165 
CASE NAME: ESPARZA VS. TAQUERIA CARNITAS 
CHECK FOR DEFAULT JUDGMENT PACKAGE 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
The Court sets an Order To Show Cause Hearing on 11/6/18 at 9:00 a.m. in Dept. 9 for 
Counsel’s failure to get the Default Judgment Package to the Court for review. 

 
 
 
 

  

mailto:dept9@contracosta.courts.ca.gov
mailto:dept9@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

  DEPARTMENT:   09 
HEARING DATE:   09/12/18 

 
 

- 7 - 

 8.  TIME:  9:00   CASE#: MSC18-00277 
CASE NAME: DONNA DAVIS VS. ARTHUR P. JOHNS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ARTHUR JOHNS 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – sustained with 10 days leave to amend. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00541 
CASE NAME: SECURITY NATIONAL VS. TRIPATHI 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY SECURITY NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00541 
CASE NAME: SECURITY NATIONAL VS. TRIPATHI 
HEARING ON MOTION FOR ORDER COMPELLING SWORN RESPONSES TO DEMAND 
FILED BY SECURITY NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 
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counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed granted.  Responses under oath shall be filed within 15 days from the date of 
this hearing. 

 

  

11.  TIME:  9:00   CASE#: MSL15-01967 
CASE NAME: MIDLAND VS. MAGID 
HEARING ON MOTION FOR AN ORDER RESTORING CASE TO COURT’S CALENDAR 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted.  Case management is set for October 9, 2018, 9AM, Dept. 9.  
Plaintiff shall give notice to defendant. 

 

  

12.  TIME:  9:00   CASE#: MSL18-01250 
CASE NAME: CREDITORS BUREAU VS. NAZARI 
HEARING ON MOTION TO SET ASIDE DISMISSAL AND RESTORE CASE 
FILED BY CREDITORS BUREAU USA 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 
Unopposed – granted.  Case management is set for October 11, 2018, 9AM, Dept. 9.  
Plaintiff shall give notice to defendant. 
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ADD-ON 

13.  TIME:  9:00   CASE#: MSC18-00637 
CASE NAME: NANCY FERREL VS. MECHANICS BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 

NOTE: Dept. 9 is in Jury Trial so if you intend to argue the Tentative Ruling you will need to 

email Department 9 at dept9@contracosta.courts.ca.gov In the email you must provide what 

you specifically intend to argue or what you don’t like about the ruling. You must cc all opposing 

counsel/parties on the email and Department 9 must receive the email by 4:00 p.m. today. 

Department 9’s phone will not be answered between 1:30 p.m. and 4:00 p.m.  

 Mechanics Bank’s demurrer to the First Amended Complaint is sustained without 
leave to amend.  This action is barred by the doctrine of collateral estoppel, also called issue 
preclusion.  Collateral estoppel precludes a party to an action from relitigating in a second 
proceeding the matters litigated and determined in a prior proceeding.  See People v. Sims 
(1982) 32 Cal.3d 468, 477.  While the related doctrine of res judicata prevents relitigation of a 
cause of action once adjudicated, collateral estoppel prevents the retrial of issues, in a second 
action, already tried in a previous action.  See Lockwood v. Superior Court (1984) 160 
Cal.App.3d 667, 671.  

 There are three prerequisites before collateral estoppel can be invoked:  (1) the issue 
necessarily decided at the previous proceeding is identical to one which is sought to be 
relitigated; (2) the first proceeding ended with a final judgment on the merits; and (3) the party 
against whom collateral estoppel is asserted was a party or in privity with a party at the first 
proceeding.  See Sims, supra, 32 Cal.3d at 484.  Only issues actually litigated in the first action 
may be precluded by collateral estoppel.  An issue is actually litigated when it is properly raised 
by the pleadings or otherwise, is submitted for determination and is actually determined.  Id.  
The inquiry also does not end when these threshold requirements are me.  The court must also 
consider whether application of collateral estoppel in a particular case will advance the public 
policies which underlie the doctrine.  See Lucido v. Superior Court (1990) 51 Cal.3d 335, 342-
343.  The purposes of the doctrine are to promote judicial economy by minimizing repetitive 
litigation, prevent inconsistent judgments which undermine the integrity of the judicial system 
and to protect against vexatious litigation.  Id. at 343.   

 Here, all three of the threshold elements for issue preclusion are met.  First, Ferrel filed 
a motion to vacate the entry of a default judgment against her in the Merced action.  She also 
sought alternative equitable relief from the judgment based on extrinsic mistake.  See RJN, 
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Exhibit B and E.  Ferrel’s second action in this court seeks the same relief from a void judgment 
based on the same, exact facts as in the Merced action.  Compare RJN, Exhibit B and E 
to FAC.   

 Ferrel’s motion was “actually litigated” and determined in the Merced action.  The issue 
of whether improper service of summons rendered the judgment against her void under either 
CCP Section 473 or in equity was properly raised by Ferrel, was submitted for determination 
and was actually determined.  The issue therefore was necessarily decided at the previous 
proceeding and is identical to one which is sought to be relitigated in this action. 

 The second element is met because the first proceeding (the Merced action) ended with 
a final judgment on the merits.  The parties did not settle their case, and no part of it remained 
unresolved.  There was a default judgment entered, which was then challenged as void for lack 
of proper service.  That challenge was actually litigated and determined on the merits.  The 
judgment is therefore final.  See RJN, Exhibit E.  The third element for collateral estoppel is also 
met.  Mechanics Bank asserts collateral estoppel against Ferrel, and she was a party (the 
Defendant) in the Merced action.  

 Additionally, when the court considers whether application of collateral estoppel in this 
case will advance the public policies underlying the doctrine, the answer is, yes.  Judicial 
economy is promoted; another court has already analyzed the claim made by Ferrel in this case.  
There is no need to waste judicial resources doing it again.  Inconsistent judgments are also 
prevented as well as forum shopping for a different result. 

 Mechanics Bank’s Request for Judicial Notice of Exhibit A is granted.  See Evid. Code 
Section 452(c).  Mechanics Bank’s Request for Judicial Notice of Exhibits B through G is also 
granted.  See Evid. Code Section 452(d). 

 

  

 


